
 

 

 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE ::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara 

 

Criminal Appeal Case No- 10 of 2019 

 

1. Mahirul Islam 

2. Khairul Islam 

3. Nur Islam Sheikh 

                                   …… appellant 

-Vs- 

State of Assam 

           ……. respondent 

Date of hearing  :-  19-01-2021    

Date of Judgment  :- 21-01-2011 

Advocates Appeared:  

For the appellant  :-  Mr. Shanti Uddin Seikh  

           Ld. Advocate for the accused. 

For the respondent  :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam  

J U D G M E N T 

1. This Criminal Appeal is under section 374(3) of the Code of Criminal 

Procedure preferred by Mahirul Islam, Khairul; Islam and Nur Islam Sheikh, 

hereinafter called the appellants, against the judgment and order passed in 

GR case no. 2282/2015 passed by the court of  Sub-Divisional Judicial 

Magistrate (M), Bilasipara.  
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2. The appellant’s case, in brief, is that the appellants were accused 

persons in GR case no. 2282/15 under section 341/323/294/34 Indian Penal 

Code. The GR case no. 2282/15 was tried by the Court of Sub-Divisional 

Judicial Magistrate (M), Bilasipara. The Court of Sub-Divisional Judicial 

Magistrate (M), Bilasipara after end of trial, found the accused persons guilty 

under section 341/323/34 I.P.C. Accordingly the accused persons were 

convicted and sentenced to pay Rs.1000/-(Rupees one thousand) under 

section 323/34 Indian Penal Code in default R.I. for 7 days and also 

convicted and sentenced to pay Rs.500/-(Rupees Five hundred) under 

section 341/34 Indian Penal Code i/d R.I. for 3 days. The Court did not 

appreciate the evidence properly. There were gross errors and illegality while 

passing the judgment. While the prosecution witnesses failed to prove the 

case beyond all reasonable doubt, but the Court did not consider it, rather 

accepted the prosecution evidence. There were many contradictions and 

discrepancies in the prosecution evidence. But such contradictions and 

discrepancies were ignored by the trial Court. The judgment and order 

passed by the trial Court is not proper and liable to be set aside.   

3. Heard argument for both sides. 

4. The prosecution case GR 2282/2015, in brief, is that Afjalur Rahman, 

the informant lodged an ezahar with the Bilasipara Police station on 

18/11/2015 informing that on 17/11/2015 at about 9:00 at night Jomiran 

Bibi, the mother of the informant and Habibar Rahman, the paternal uncle of 

the informant, were going from their house through P.W.D. Road. The 

accused persons namely Mohirul Islam, Khairul Islam and Nur Islam restraint 

them and assaulted with stick and caused injuries their bodies. The accused 

persons also torn the wearing of Jomiran Bibi and thereby outraged her 

modesty. Jomiran Bibi became senseless. While there was hue and cry, the 

local people rescued them. 

 The Bilasipara police station received the ezahar and registered the 

case as Bilasipara police station case No. 1485/2015 under section 

341/325/323/354/307/34 Indian Penal Code. The case was investigated and 

having found prima facie under section 341/323/294/34 Indian Penal Code 

against the accused Mohirul Islam, Khairul Islam and Nur Islam laid the 

charge sheet before the Court. 
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The case was trial by the Court of Sub-Divisional Judicial 

Magistrate (M), Bilasipara. The copy was furnished to accused persons. The 

particulars of the offences under section 341/323/294/34. Charge was 

framed u/s 147/148/149/448/341/323 I.P.C were read over and explained to 

the accused to which they pleaded not guilty and claimed to be tried.  

  The prosecution examined 6 (six) number of witnesses. The accused 

persons were examined u/s 313 Cr.P.C where they declined to adduce 

evidence in defence. The trial Court heard the argument and judgment was 

delivered and found the accused persons guilty under section 341/323/34 

I.P.C. The trial Court convicted the accused and sentenced to pay fine of 

Rs.1000/-(Rupees one thousand) under section 323/34 Indian Penal Code in 

default R.I. for 7 days and also convicted and sentenced to pay Rs.500/-

(Rupees Five hundred) under section 341/34 Indian Penal Code i/d R.I. for 3 

days. The accused persons were highly aggrieved with the judgment and 

order of the trial Court. 

Hence this appeal is. 

5. The prosecution witness namely P.W 1 Afjalur Rahman is mere 

informant. He was not at the place of occurrence. So, he is not eye witness. 

P.W 2 Mozammel Hoque Hoque and P.W 3 Ayesha Bibi are two independent 

witness. But both of them knew nothing about the case. Now the only 

witnesses left are P.W 4 Hobibor Rahman and P.W 5 Jomiran Bibi. P.W 6 

Dipak Kr Sarkar is the investigating Officer. 

6. Now let see the evidence of P.W 4 Hobibar Rahman and P.W 5 

Jomiran Bibi. 

P.W 4 Habibar Rahman has stated in his evidence that he knows the 

informant and the accused persons. The occurrence took place in a day of 

2015 and it was about 9:00 at night. His sister in-in-law Jomiran Bibi called 

him over mobile phone and called him to road. Accordingly, he went there 

and saw the accused persons to assault Jomiran Bibi. When the accused 

persons threatened him, he left the place. 

In his cross-examination part he has stated that he forgot the date of 

occurrence. It was dark at the time of occurrence. His house is half kilometer 

away from the place of occurrence. He did not know where Jomiran Bibi 

went. He did not see what had happened. Jomiran Bibi has land dispute with 

the accused. 
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7. P.W 5 Jomiran Bibi has stated in he evidence that the informant is 

her son. The occurrence took place in a night of 2015. She was returning to 

her house and it was 9:00 at night. On her way, when she reached 

Bhatapara Road, she called Habibar Rahman to go with her to her house. 

Then the accused persons restraint her and assaulted her. They also torn her 

wearing. One Moromi saved her from the clutch of the accused. Habibar 

Rahman also arrived there. She became senseless. Then she was taken to 

Bilasipara Hospital. She told her son about the occurrence and her son 

lodged the ezahar. 

In her cross P.W 5 stated that the ezahar was lodged after one day 

from the date of occurrence. She was coming from Bilasipara Hospital when 

she started from Sonkosh she called her brother-in-law Habibar Rahman. 

She did not called Habibar Rahman from the place of occurrence. 

8. Thus scrutiny of evidence of P.W 4 and P.W 5 it appears that Habibar 

Rahman is the brother-in-law of Jomiran Bibi. So Habibar Rahman is not an 

independent witness. According to P.W 5 Jomiran Bibi, one Moriom saved 

her from the clutch of the accused persons. Moriom is an independent 

witness. But this vital witness was not examined by the prosecution. So, it is 

lapse on the part of the prosecution. 

9. Secondly, according P.W 4 and P.W 5, the occurrence took place at 

night at about 9:00 PM. According to P.W 4 Habibar Rahman, it was a dark 

night. If it was so dark night, how Habibar Rahman could identify the 

accused persons. P.W 4 is silent in this regard. 

10. According to P.W she called Habibar Rahman. But she did not called 

him from the place of occurrence. 

According to P.W 4 Habibar Rahman, when Jomiran Bibi called her, he went 

to the place of occurrence and saw the accused to assault Jomiran Bibi. So 

there found between the evidence of P.W 4 and P.W 5. This gulf of evidence 

between P.W 4 and P.W 5 creates doubt in the prosecution case. 

11. According to P.W 1 Afjalur Rahman, the accused persons attacked 

both her mother Jomiran Bibi and Habibar Rahman 

But the evidence of P.W 4 Habibar Rahman shows that the accused 

did not attack him nor assaulted him. 

So, there is lack of corroboration in the evidence f P.W 1 and P.W 4. 
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12. Another aspect is that previous enmity between the accused and 

Jomiran Bibi. According to P.W 4 there is land dispute between the accused 

and Jomiran Bibi. 

So, there is every possibility that this case might be the outcome of 

their entity. 

13. Another aspect is that P.W 1 Afjalur Rahman has stated in his 

evidence that the accused tried to commit rape on Jomiran Bibi. 

But in the evidence of P.W 5 Jomiran Bibi has stated nowhere that 

the accused tried to commit rape on her. So, there is lack of corroboration in 

the evidence of P.W 1, the informant and P.W 5, the injured. 

14. According to P.W 5, when she restored her sense she found herself 

at the house of Aisha and Rahman. Both Aisha and Rahman knew about the 

occurrence. 

Aisha Bibi was examined by the prosecution as P.W 3. In her 

evidence P.W 3 has stated that she knows nothing about the occurrence. So, 

the evidence of P.W 5 that Aisha Bibi knew all about the occurrence is not 

supported by P.W 3. 

15. P.W 6 Dipak Kr. Sarma is the investigating officer. His evidence is 

mere official. It does not meliorate the prosecution case. 

16. Taking above all into consideration, it appears that the prosecution 

evidence as projected by the prosecution is not above doubt. Rather it is 

imbibed with many discrepancies.  

17. The decision of Ld. Trial Court that the prosecution proves the case 

under section 341/323/34 Indian Penal Code beyond all reasonable doubt 

cannot be accepted. 

 So, the judgment and order passed by Ld. Trial Court deserves 

interference.  

18. Accordingly, the appeal is allowed. The judgment and order passed in 

GR No. 2282/2015 is set aside. Held that the accused are not guilty under 

section 341/323/24 Indian Penal Code. The accused persons are acquitted 

and set at liberty. 

The bail bond stands cancelled and the bailor(s) is discharged from 

all liabilities. 
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With this the criminal appeal is disposed of.  

  Let LCR, along with a copy of judgment/order be sent back to the Ld. 

Trial Court. 

 Given under my hand and seal by this court on this 21st day of 

January, 2021 at Bilasipara, Dist- Dhubri.     

 

 

 

       (Shri J. Borah) 

                       Addl. Session Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

 

 


